Pursuing an
FLSA claim

Mamny employers have figured out how to
skirt the requirements of the Fair Labor
Standards Act. Here’s how to ensure that
your client gets a decent day’s pay for a
decent day’s work.
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‘WUHKEHS’ RIGHTS

harles Dickens’s descriptions of
C England’s 19th-century sweat-

shops in novels like Hard Times
are chilling. Here in the modern-day
United States, we tend to believe that
the days of our own robber barons—
who built their rail, steel, oil, cotton, to-
bacco, and manufacturing fortunes on
the backs of grossly underpaid and ill-
treated laborers—are distasteful mem-
ories, not to be compared to today’s
more enlightened age.

Well, it may be time to wake up and
smell the Starbucks. Wage abuses by cor-
porate America occur regularlyin other
countries—witness Nike’s debacle in
Southeast Asia—and an alarmingly large
number of American workers are being
systematically cheated out of wages,
breaks, mealtimes, overtime, and other
rights guaranteed under state and fed-
eral labor laws. And it is happening in
both blue- and white-collar jobs. While
less obvious than the brutal practices of
the robber barons, these abuses are no
less un-American, and they call for a re-
sponse from lawyers committed to jus-
tice for all workers.

In 1938, Congress passed the Fair La-
bor Standards Act (FLSA) to provide a
minimum standard for wage payment
and a maximum standard for work
hours for “the maintenance of the min-
imum standard of living” and “to pro-
tect all covered workers from substan-
dard wages and oppressive working
hours.” FLSA establishes the “mini-
mum” level of acceptable employment
conditions, not a pervasive scheme of
employmentstandards. Nor doesit pre-
clude application of nonconflicting
state labor laws that give workers greater
benefits or remedies.

The actcontains five significantforms
of worker protection:

B a minimum wage (currently $6.55
per hour)

B overtime pay (employers must pay
one and a half times the regular hourly
rate forany hour thatan employee works
in excess of the standard 40-hour work
week)

B record-keeping by employers to
confirm FLSA compliance



B child labor protection

B equal pay for equal work

For employment lawyers, the first
three are of keyimportance.

American employers frequently vio-
late FLSA, usually cutting corners in or-
der to slash payroll expenses without
also cutting back on the hours of work
performed. Employersare trying to do
the nearly impossible—holding payroll
expenses down while increasing labor
hoursworked. Theydo so using several
different methods: “shaving” employ-
ee time off submitted time cards, “mov-
ing” hours an employee has worked
one week to the next week to avoid
overtime, refusing to provide meal or
rest breaks, and failing to pay employ-
ees for required on-site or off-site work
activities.

For example, employers may require
thatemployees arrive atwork early to do
prep work, start orwarm up equipment,
or puton protective clothing, butforbid
them from clocking in until their shift
begins or the business opens. Similarly,
they may refuse to pay for off-site activi-
ties like making deliveries, running er-
rands, checking competitor prices, do-
ing laundry, fielding work-related
telephone calls while off duty, or simply
being on call.

Understanding the law

Understanding the specific terms of
FLSA is crucial to investigating a viola-
tion. Under the act,an “employer”isany
construction, retail, or service business
with an annual budget of more than
$500,000, including hospitals, health
care facilities, and public agencies. Not-
for-profit §501(c) (3) charitable or reli-
gious organizations are excluded, asare
family businesses where all employees
are family members.

By design, §203 of the act broadly de-
fines an “employer” as “any person act-
ing directly or indirectly in the interest
of an employer in relation to an em-
ployee.” Thus, any officer with suffi-
cient operational control—or more
than one of them—can be deemed the
“employer” along with the corporation
and be held jointly and severally liable

for any labor violations.

An “employee”issomeone whom the
employer “suffers or permits” to work,’
and the employer must designate and
record the starting date and hour of the
“work week.” Once designated, this def-
inition may not be changed, except un-
der specific circumstances.*

An alarmingly large number of American workers

or a few minutes, provided the time is
not easily recordable).’”

Accordingly, if an employee notifies
the supervisor that he or she worked
more than the schedule indicates, or if
asupervisor instructs the employee not
to record time or that a company does
not pay overtime, the employer is

are being systematically cheated out of wages,

breaks, mealtimes, overtime, and other rights

guaranteed under state and federal labor laws.

Aworkweek consists of seven 24-hour
periods, beginning with the designated
start time and start day. The weekly pay,
divided by the hours worked, mustmeet
federal and state minimum-wage re-
quirements, and overtime must be paid
for any hours worked above 40 for each
work week. Two weeks may not be aver-
aged together, and hours cannot be
moved into another work week to avoid
paying overtime.

It is the employer’s—not the em-
ployee’s—duty to monitor the work-
place, so it is no defense to an FLSA
claim if a manager says, “I didn’t in-
struct her to do that.” Federal regula-
tions clearly caution that “work not re-
quested but suffered or permitted is
work time” that must be paid.” The rea-
son an employee works beyond his or
herscheduled shiftisimmaterial; if the
employer knows or has reason to be-
lieve thatanyworkeris doing so, the ad-
ditional hours must be counted. Ac-
cording to the regulations:

In all such cases it is the duty of the man-
agement to exercise its control and see that
the work is not performed if it does not
want it to be performed. It cannot sit back
and accept the benefits without compen-
sating for them. The mere promulgation of
a rule against such work is not enough.
Management has the power to enforce the
rule and must make every effort to do so.’

At the same time, the employer may
ignore “de minimus” amounts (seconds

deemed to have actual knowledge of
the employee’sworking off the clock. If
the employer tries to squelch truthful
reporting of hours, or “encourage arti-
ficially low reporting,” the employer
cannotdisclaim knowledge that the em-
ployee was working off the clock.?

Under FLSA, employers must keep
accurate records of each employee’s
work week for a minimum of three
years. If these records are incomplete
orinadequate, the employee need only
give areasonable estimate of the hours
he or she worked, in a declaration orin
deposition testimony, to state an FLSA
claim. An employer who has not kept
recordsasrequired “cannotbe heard to
complain that there is no evidence of
the precise amount of time worked.™
The employer can overcome such testi-
mony onlywith reliable evidence of the
“precise” number of hours worked."

Section 251 defines a workday and
the activities that constitute work. Gen-
erally, the testiswhether the activityis for
the employers’ benefit, integral to the
job, and not undertaken for the em-
ployee’s convenience.

The Supreme Court recently denied
an appeal from the Third Circuit in a
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case where the employer argued that
putting on and taking off protective
clothing is not compensable time be-
cause doing so does not entail any phys-
ical “exertion.” The case concerns a
rule at Tyson Foods, Inc., requiring em-
ployees to sanitize and put on hair nets,
earplugs, and safety goggles before each
shift and break, and to remove them af-
ter each shift and break. The Third Cir-
cuit held that the time they took to do
this was compensable.

The Supreme Court has previously
held that time spentwalking to and from

ee must remain available, stay close to
the work site, and not use the time for
personal activities—for instance, going
to the movies, vacationing, or going to
church—the time is compensable.

If the employee can be called away
every few hours while he or she is off
duty yet still on call, that time is also
compensable. (Obviously, no camp-
ing, vacations, or sporting activities are
possible on weekends for on-call work-
ers, even on what is technically a “day
off.”) When on call, the employee must
be compensated for the entire time un-

Courts have found that time spent warming up

a pizza oven, preparing a cash register, assembling

tools, and cleaning or breaking down equipment

at the end of a shift are compensable activities.

a workstation after donning safety gear
is compensable."” Other decisions have
found that time spent warming up a piz-
za oven, preparing a cash register, as-
sembling tools, and cleaning or break-
ing down equipmentat the end of ashift
are compensable activities."” Even wait-
ing time is compensable if it primarily
benefits the employer.**

Required meetings or training ses-
sions that take place outside of normal
work hours, especially if related to the
employee’s job, are compensable.”
Breaks orrest periods between 5and 20
minutes are compensable.'® But meal
periods of 30 minutes orlongerare not
compensable, provided the employee is
completely relieved from work during
that time."

On-call time is compensable if being
on call is to the employer’s benefit, the
on-call employee’s activities are serious-
lyrestricted while he orshe is on call,and
the employee regularly receives calls or
jobassignments—especiallyif he orshe
must report to the job site or another
work-related location.

According to the Supreme Court,
whether this time is compensable de-
pends on whether the worker has been
“engaged to wait” oris “waiting to be en-
gaged.”” In other words, if the employ-
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der the “continuous workday rule.”" If
the workeris on call foran entire week-
end, that is an additional 48 hours in
wages.

Filing a claim

An FLSA claim can be filed in federal
or state courtand may include plaintiffs
from multiple states or judicial districts.
FLSA actions can be brought as “collec-
tive actions,” a mechanism that Con-
gress allows for a group of employees to
pool claims and resources in one action
and for which Congress requires each
employee to affirmatively optin to the
case by signing a separate consent form
to assert his or her federal rights.

Employees may also file claims under
state labor laws, sometimes even for the
overtime and minimum wages allegedly
owed under the federal FLSA. These
state law claims may be asserted in the
FLSA case or filed separately. And even
though a certified Rule 23(b) (3) class
action requires employees to opt out if
they do not wish to participate, courts
have generallyapproved the filing of hy-
brid cases containing both FLSA’s opt-in
and Rule 23’s opt-out procedures be-
cause they address different indepen-
dent claims and rights.”

After an FLSA case is filed, plaintiffs

typically seek conditional certification
of the case to authorize notice to all sim-
ilarly situated employees. Perhaps it is
an oversight, butthe actdoes notdefine
“similarly situated.” The standard of
proof at this stage is lenient; courts do
not require the factual situations of
prospective class members to be identi-
cal but use a two-step approach to de-
cide whether a case may proceed as a
representative or collective action un-
der FLSA*

The court first examines the plead-
ings and affidavits of the proposed class
action and determines whether there is
a colorable basis to find that the named
claimants are “similarly situated” to the
prospective classmembers.?If the court
finds that there is, it “conditionally cer-
tifies” the class; notice is issued and may
go to employees in different job posi-
tionsand atdifferentlocations. Putative
class members are then given the op-
portunity to opt in, and the action pro-
ceedsasarepresentative action through-
outdiscovery.

The second phase of inquiry, which
occurs after discovery is largely com-
plete, is typically precipitated by the de-
fendant’s motion for decertification. At
thisstage, the courtdecideswhether the
class is similarly situated based on the
record, employing a summary judg-
ment standard that accepts all infer-
ences in favor of the plaintiffs.

The plaintiff’s burden is not heavy.
“Section 216(b)’s ‘similarly situated’ re-
quirement s less stringent than that for
joinderunder Rule 20(a) or forseparate
trialsunder Rule 42 (b).”* For the action
to continue, a plaintiff must demon-
strate a “reasonable basis” for the claim
of a classwide violation, such as by pro-
viding “detailed allegations supported
by evidence which successfully en-
gage[s]” the defendant’s proffer of evi-
dence to the contrary.*

Usually, some discoverywill have been
conducted on a representative or statis-
tical basis. The defendantis notentitled
to depose all plaintiffs or putative class
members, and the plaintiffs are not re-
quired to produce evidence as to each
plaintiff’s unpaid wages.

To show that employees are similarly
situated, the plaintiffs may either pre-



sent allegations and evidence to illus-
trate that the defendant engaged in an
unlawful policy, plan, or scheme, or
show that their actual employment posi-
tions are “similar, notidentical, to the po-
sitions held” by other class members, or
both.”

In making an assessment, courts
consider at least three factors: the dis-
parate factual and employment set-
tings or similar history of denied
wages, potential of individualized de-
fenses, and fairness and procedural
considerations.”

The latter directs the court to con-
sider the relative efficiency and fair-
ness of handling the case in asingle ac-
tion: “The court should consider that
the primary objectives of a §216(b)
collective action are: (1) to lower costs
to the plaintiffs through the pooling of
resources; and (2) to limit the contro-
versy to one proceeding which effi-
ciently resolves common issues of law
and fact that arose from the same al-

leged activity.”’

If the court finds sufficient evidence
for a reasonable jury to conclude that
the claimants are similarly situated, the
representative or collective action pro-
ceeds to trial.

If the court finds that the claimants
are not similarly situated, it decertifies
the class and the opt-in plaintiffs are dis-
missed without prejudice; they may re-
file their claims immediately and seek to
join the action as individual plaintiffs.
The action then proceeds to trial. Un-
der this scenario, each opt-in plaintiff
would have to try his or her case sepa-
rately—not an outcome that defen-
dants are likely to want, despite the
seeming regularity with which defen-
dants pursue decertification motions.

The FLSA specifically prevents em-
ployers from retaliating against any em-
ployee who has joined a collective ac-
tion, testified in one, or otherwise aided
the plaintiffs in such a case. Retaliation
claims are analyzed using the McDonnell

Douglas framework® and the same
three-part test as Title VII retaliation
claims.”

Damages
and limitations

Plaintiffs who prevail in FLSA cases
are entitled to damages going back two
years; if the employer’s actions were
willful, this is extended to three years.
The Supreme Court has explained that
an FLSA violation is willful if “the em-
ployer either knew or showed reckless
disregard for the matter of whether
its conduct was prohibited by the
statute.”

Whether the employer’s actions were
willfulis typically a matter for the juryto
decide. And although individuals may
not enforce FLSA’s record-keeping re-
quirements, “an employer’s record-
keeping practices may . . . corroborate
an employee’s claims that the employer
acted willfully in failing to compensate
for overtime.™

Section members tap into ‘nationwide law firm’
of employment lawyers

The Employment Rights Section helps
plaintiff attorneys prepare for the legal
and emotional complexities of em-
ployment litigation. Members have ac-
cess to a community of practitioners
from across the country who can share
their collective knowledge and advice.

“My practice section membership af-
fords me the opportunity to brainstorm
with whatis essentially a nationwide law
firm of attorneyswho, like me, are ded-
icated to protecting the rights of indi-
viduals,” said section chair Victoria Her-
ring. “I have developed relationships
andfriendships with many othersection
members, which have strengthened
over time.”

Section resources include a list serv-
er—where members discuss current tri-
al strategies, potential experts, and re-
cent court rulings—and a newsletter
featuring timely, practical articles writ-
ten by members, for members. Recent

articles have discussed threshold issues
in assessing sexual harassment cases, as
well as the Lily Ledbetter Fair Pay Act,
which has been passed by the U.S. House
of Representatives. That legislation, if
signed into law, would overturn the U.S.
Supreme Court’s decision in Ledbetter v.
Goodyear Tire & Rubber Co.,whichmade
itmuch more difficultforworkers tosue
for pay discrimination. (127 S. Ct. 2162
(2007).)

Each year during AAJ’s Annual Con-
vention, the section holds an education
program that focuses on current im-
portanttopics,legal developments, and
practical litigation and trial techniques
in employment rights cases. The sec-
tion’s most recent program addressed
jury selection, opening statements, di-
rect examination, cross-examination,
and closing arguments in the employ-
ment context.

Employment Rights Section leaders

work with other AAJ sections and litiga-
tion groups to provide members with
a comprehensive understanding of
emergingissuesin employmentlaw. For
example, during the association’s Win-
ter Convention in San Juan, the section
hosted a joint panel discussion with
members of the Business Torts Section
to discuss e-discovery and a range of re-
lated topics.

In addition to Herring, the section’s
officers are Chair-Elect David Fish of
New York City; Secretary K. Glenda
Cameron of Saint Croix, Virgin Islands;
Treasurer Edward Still of Birmingham,
Alabama; and Immediate Past Chair
Adele Rapport of Washington, D.C.

Annual membership duesare $45. To
join or for more information, contact
AA]J Sections at sections@justice.org
orvisit the Employment Rights home
page at www.justice.org/sections/
employmentrights. |
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Plaintiffs are also entitled to an equal
amount in liquidated damages. Such
damages are mandatory, unless the em-
ployer proves that, after undertaking a
reasonable investigation into its prac-
tices and potential liability, it acted in
good faith and reasonably believed that
its conduct complied with the labor
laws.

Liquidated damages under FLSA
“are compensation, not a penalty or
punishment.” As the Supreme Court
heldina 1945 case, the provision for lig-
uidated damages

an FLSA claim alleging that theyare not
exempt. The employer then has the
burden of proving that the exemption
is justified by showing that the worker’s
jobduties are primarily managerial and
not production, labor, or customer
service.”

Many major U.S. employers have
been sued under FLSA, including Dow
Chemical, Sears, and Wal-Mart, toname
justa few. A federal judge in California
recently affirmed a jury verdict on be-
halfof 200 employees of the Chinese Dai-
ly News,” and Starbucks has been or-
dered to stop requiring its baristas to

It is the employer’s—not the employee’s—duty to

monitor the workplace, so it is no defense to an

constitutes a congressional recognition that
failure to pay the statutory minimum on
time may be so detrimental to maintenance
of the minimum standard of living neces-
saryfor health, efficiency, and general well-
being of workers and to the free flow of
commerce, that double payment must be
made in the event of delay in order to in-
sure restoration of the worker to that mini-
mum standard of well-being.”

Management, executive, or adminis-
trative-level employees are generally ex-
empt from FLSA’s minimum wage and
overtime provisions. Knowing this,
employers routinely misclassify their
hourly-wage worker bees by changing
their titles, in an attempt to skirt over-
time requirements and reduce payroll
costs.

Recently, Caribou Coffee settled a
case thatalleged the company glorified
its baristas by making them “store man-
agers” and putting them on a salary
rather than paying them an hourly
wage. This way, it could claim the work-
erswere exempt from FLSA while work-
ing them 50 to 70 hours a week without
overtime pay.* Starbucks settled a simi-
lar case involving assistant managers
and is vigorously litigating a store man-
ager lawsuit.”

In caseslike these, employees can file
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FLSA claim if a manager says, ‘I didn’t instruct her

to do that.’

split their tips with supervisors.”

Today, with ever-increasing frequen-
cy, employers are wrongfully withhold-
ing the wages their workers earn by
convincing them that to be good team
players, they should accept the em-
ployer’s terms—especiallyif theywant
to keep their jobs or advance in the
company—and “volunteer” their time.

This corporate thievery puts enor-
mous pressure on millions of working
Americans, especially in a tight econo-
my; enables employers to unduly bene-
fit from huge amounts of “free” labor;
and diverts a family’s wages into corpo-
rate coffers.

Workers like these need your help,
and your success in representing them
willnotonlybring them relief, itwill also
bring you enormous personal satisfac-
tion. As with any case or cause you take
on, all it takes to succeed is a thorough
knowledge of the law—and a little hard
work. |
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